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Dear Councillor
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3. Waterfront Development - investigation report 3-6
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1. Frequently asked questions for the investigation report.

4. Variation to the Waterfront Development Agreement 7-36
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1. Summary of changes to the report

2. Updated report - variation to the Waterfront Development
Agreement

Forecast Income For Revised Scheme Proposals (Original
Scheme Income)
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Updated corrections to Arora letter of 11 March 2022
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Agenda Item 3

FAQ's

Independent Investigation Report into the Waterfront Development carried
out by Yinka Owa

Q1 Why was it necessary to commission an Independent investigation

A1l. Serious concerns from some residents and also from some local Councillors were raised into the
way in which a contract was awarded to the Arora Group relating to the proposed Waterfront
development.

The principal complaint was the size and massing of the development. These concerns fed into calls
for a moratorium on development on Staines upon Thames Town Centre.

As part of this, concerns were being raised relating to the decision-making process which led to the
award of contract, the procurement process and the mass, scale and density of the proposed
development particularly in the context of the surrounding conservation area and the historic
buildings around the site including Staines Bridge.

Also, some serious allegations were also made against senior Council officers and the then Council
Leader for their respective roles throughout the process.

There had been a public briefing in February 2021, to assure residents of the lawful and transparent
process.

https://www.spelthorne.gov.uk/article/20011/Waterfront-scheme-residents-briefing-February2021

Nonetheless, there were calls to seek verification of the project process and to ensure that
due diligence was followed in the decision-making process.

Q2 What was the terms of reference for the Independent Investigator?

A2. There are two. Original (31.8.2021) and the revised expanded ones (14.10.2021). Both
sets of terms of reference are attached in full as Appendices to the Investigator’s report.

The revised expanded set of terms of reference, passed at Council on 14 October 2021 are
set out here:

“A Council motion was passed on 14" October 2021 requiring that the Inquiry Terms of
Reference be amended. The motion stated:

“The Terms of Reference for the independent investigation that formed part of the
announcement on 20 August 2021 are not comprehensive enough to guarantee that
all possible aspects are fully investigated. The Review Group, comprising Clirs
Nichols, Barnard and Noble, are instructed to revise the Terms of Reference to
incorporate all the points requested by the Councillors for Staines, Staines South and
Riverside and Laleham and detailed in their email dated 24th September 2021.”

Terms of Reference
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For the inquiry to serve its intended purpose, it is important that it is thorough and credible to
Councillors and the communities whose interests they serve. The Inquiry’s Terms of
Reference must therefore be comprehensive and robust and will be made public.

The Inquiry is therefore required to undertake a deep dive into all the points below in addition
to the original terms of reference.

e The bidding and evaluation process, including the identity of other bidders and their
views on the bidding process.

e The role of the Officers and consultants in the bidding and evaluation process, the
process followed for the selection of the successful bidder and whether this was
compliant with council policy and procedures and relevant legislation.

e The role of the Officers and consultants in maintaining the Project’s
confidentiality/secrecy prior to its announcement on 4 May 2020.

e The role of the then Council Leader, members of the Cabinet and other Councillors in
the selection and evaluation of bidding parties, evaluation of the successful bidder’s
Project proposal, and evaluation, scrutiny and approval of the Development
Agreement.

e The role of the then Council Leader, members of the Cabinet and other Councillors in
maintaining the Project’s confidentiality/secrecy prior to its announcement on 4 May
2020.

e The details of the Development Agreement including exit clauses, financial and other
penalties, failure of non-delivery

o A review of all associated risk assessments undertaken with the Development
Agreement, to include reputational risks.

¢ An audit trial of scrutiny functions in regard to the Development Agreement, including
decisions taken on whether and on what basis the Development Agreement would be
referred to or called in by the Council’'s Overview and Scrutiny Committee (given the
Project’s highly controversial features including its size, location, lease
arrangements, financial and other implications).

¢ The Council’s exercise of its statutory ‘duty to co-operate’ with affected neighbouring
authorities, and the providers of relevant infrastructure, prior to the Development
Agreement being approved and signed.

e The grounds on which involved Officers and/or involved Councillors concluded that
the Project (given its height and mass) would be compatible with its location in the
sensitive riverside Staines Conservation Area.

e The relationships that existed between the former Leader and/or the Chief Executive
and/or other Councillors or Officers with the successful bidder prior to the invitation to
bid.”

These additions to the Terms of Reference were proposed and agreed by all 9 Staines
Councillors:

ClIr Beecher- Staines

ClIr Lagden- Staines

ClIr Siva- Staines

ClIr Gibson- Riverside and Laleham

Cllr Harman- Riverside and Laleham

ClIr Saliagopolous- Riverside and Laleham
ClIr Bateson- Staines South

Clir Mooney- Staines South

ClIr Vinson- Staines South.
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Q3. When was the Investigator appointed?

A3. September 2021

Q4. Is the Investigator independent from the Council?

AA4. Yes, the Investigator was procured through the Local Government Association

Q5. When did the Councillor Task Group set up and what are its terms of reference?

A5 the Councillor Task group was established in July 2021. Here is a link to the Corporate
Policy and Resources Committee for 5t July 2021. (See here is the reason for establishing
the group and its terms of reference.)

https://democracy.spelthorne.gov.uk/ieListDocuments.aspx?Cld=296&MID=3489#A114140

One Group member resigned and was replaced. (4" October 2021)
https://democracy.spelthorne.gov.uk/ieListDocuments.aspx?Cld=296&MID=3490#Al115357 .

Q6. Why did it take so long to receive the Investigator’s report?

A6.The Investigator, in addition to carrying out site visits, spent over 220 hrs interviewing
witnesses and considered over 10,000 pages of documentation. She was appointed in September
2021 and her final signed off report was submitted to the Task Group in July 2022.

Q7. Why can’t we read the witness statements?

A7. All relevant witness evidence has been assimilated in the Independent Investigator’s report
and her written findings.

Q8. Was the Investigator asked to change her findings or recommendations?
A8. No - absolutely not

Q9. Will all Spelthorne Brough Councillors get to see the full report?

Q9 yes

Q10. Will the public get to see the full Investigator’s report?

A10. Yes

Q11. How much has the Independent Investigator’s report cost the Council?

A.11.The Council has so far been invoiced £63,600 for the professional services of the Independent
Investigator. This is not a final invoice amount. In addition to the invoiced professional services of
the Investigator there is the unquantified time spent by officers facilitating the investigation, and
that of the Councillors who prepared for and gave evidence to the Investigator.

Q12. Did the Inspector find any of the concerns raised by the public or Councillors to be
upheld?

A.12. No — based on the evidence, none of the concerns raised were upheld by the Investigator.

Page 5


https://democracy.spelthorne.gov.uk/ieListDocuments.aspx?CId=296&MID=3489#AI14140
https://democracy.spelthorne.gov.uk/ieListDocuments.aspx?CId=296&MID=3490#AI15357

This page is intentionally left blank



Agenda Item 4

Extraordinary Council

1 August 2022 2
SPELTHORNE

BOROUGH COUNCIL

Summary of changes to the report

Agenda item 4 — variation to the Waterfront Development Agreement

This sheet provides a summary of the changes to the report that was published.

Amend recommendation 1 in the report to read:

“‘Approve the request for a design variation to the Development Agreement between
the Council and Arora Hotels Group Ltd from a 354-bed upscale 4* luxury hotel led
scheme up to a 205-bed upscale luxury 4* hotel led regeneration scheme (as
presented to Council on 9 February 2022 by Arora). Full scheme analysis can be
seen at Appendix 1 (Cushman’s Market Report), and to advise Arora Hotels Group
Ltd that they need to have due regard to the ‘Consultation on Emerging Planning
Proposals’ document which was adopted by the Corporate Policy and Resources
Committee on 14 March 2022 (item 40/22) Agenda for Corporate Policy and
Resources Committee on Monday, 14 March 2022, 7.00 pm - Spelthorne Borough
Council”

Amend recommendation 4 in the report to read:

“Delegate authority to the Deputy Chief Executive, in consultation with the Group
Head of Corporate Governance and the Chair of the Corporate Policy and
Resources Committee, to enter into a Deed of Variation to the Development
Agreement to give effect.”

Further changes

e Table at paragraph 6.3 updated
e Correction to the long stop planning date (from 31 August to 1 August 2022)
at paragraphs 3.3, 3.8 and 4.2
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Extraordinary Council *

1 August 2022

SPELTHORNE

BOROUGH COUNCIL

Report updated following comments received at the Development Sub-Committee on 26

July 2022

Title

Variation to the Waterfront Development Agreement

Purpose of the report

To make a decision

Report Author

Richard Mortimer — Development Advisor
Petra der Man — Group Head of Corporate Governance

Ward(s) Affected

Staines South

Staines

Exempt No

Exemption Reason N/A

Corporate Priority Affordable housing
Recovery

Service delivery

Recommendations

The Development Sub-Committee is asked to:

1. Refer the decision for the Waterfront Development to
Council In accordance with Standing Order 32.4, referral to
parent body.

Full Council are asked to:

1. Approve the request for a design variation to the
Development Agreement between the Council and Arora
Hotels Group Ltd from a 354-bed upscale 4* luxury hotel
led scheme up to a 205-bed upscale luxury 4* hotel led
regeneration scheme (as presented to Council on 9
February 2022 by Arora). Full scheme analysis can be
seen at Appendix 1 (Cushman’s Market Report), and to
advise Arora Hotels Group Ltd that they need to have due
regard to the ‘Consultation on Emerging Planning
Proposals’ document which was adopted by the Corporate
Policy and Resources Committee on 14 March 2022 (item
40/22) Agenda for Corporate Policy and Resources
Committee on Monday, 14 March 2022, 7.00 pm -
Spelthorne Borough Council”
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. Approve the request for an extension of the Planning

Condition Long Stop Date and the VP Condition Long Stop
Date in the Development Agreement to 31 December
2023.

. Confirm the Amended Planning and Vacant Possession

Long Stop dates that will be applicable to the amended
scheme.

. Delegate authority to the Deputy Chief Executive, in

consultation with the Group Head of Corporate
Governance and the Chair of the Corporate Policy and
Resources Committee, to enter into a Deed of Variation to
the Development Agreement to give effect.

Reason for
Recommendation

. The original scheme for a denser and taller 342 bed hotel

led development was unanimously approved by Cabinet in
April 2020. However, with the passage of time, sentiment
has shifted against the scale of this scheme. The
Development Agreement permits Arora to suggest
amendments to the scheme. Proposed amendments have
no effect unless approved by the Council. Arora have
suggested changes to more closely align with Council’s
aspirations to reduce the scale of the scheme.

. In accordance with the Constitution, the Council’'s consent

is required to confirm acceptance of the requested
amendments to the Development Agreement.

. Arora have been undertaking design development of the

compliant scheme (342 beds) since May 2020 and have
spent around £1.2m on design related fees to date. In
good faith, they have put their proposals in abeyance since
February 2022 pending Council’s consideration of the
proposed amendments which include a new 205 bed hotel
led design proposals which more closely align with political
and public aspirations.

A reduced scheme for 205 beds was presented to
Councillors by Arora on 9 February 2022 that was
generally supported. If the variations are not agreed and
the DA is terminated in August, then Arora are at risk of
significant financial loss due to abortive design costs
despite their willingness to address the changes being
sought by Council. If they so wish, Arora may begin legal
proceedings to challenge the decision of the Council not to
proceed with the scheme. The Council would not be
acting in good faith and risks serious reputational
damage if the variations are not approved. This is also
likely to result in other investors being highly cautious
about investing in the Borough if Council cannot be
consistent in their decision making.

. Notwithstanding the changes to the scheme, the financial

metrics have not materially changed given the significant
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reduction in the overall massing of the revised proposals.
The way the Development Agreement is structured
has insulated the Council against changes in
increased build and fuel/operating costs as it derives
its proportion of the income as a percentage of
turnover not profit. Also, if the apartments are sold,
the council receives a percentage of sales rather than
profit. In fact, the financial cashflow returns from a
smaller scheme are not that materially different to the
larger scheme due to a shift in Arora’s business plan
strategy which is less reliant on airport business and
more on higher rated tourism and local business-
related stays. Therefore, the economic balance of
these changes has not adversely affected the
council’s position despite the impacts of increased
build costs for Arora.

. Arora is a well-funded private owner operator in the luxury

hotel sector and has continued to be acquisitive even
throughout the pandemic. They are cash rich with
significant equity available to undertake transactions unlike
many of their competitors. Recent developments
undertaken by them include the new Fairmont Windsor
which opened in Spring 2022 and others in Luton and
Dublin. Given the unsuccessful bidders were more highly
leveraged and reliant on debt which is more limited in the
current market, it is unlikely that such an attractive bid
could be procured if the Council went back to market. Also,
due to build cost volatility and the impacts of the pandemic
on the sector, many hotel investors have either withdrawn
from the market or become highly selective in where they
invest.

2.1

Summary Of the Report

This report requests the Development Sub-Committee to refer to Council the
decision to approve variations to the Development Agreement to ensure the
borough receives all the direct and indirect benefits which support the
Council’s key Corporate Priorities of Recovery, Affordable Housing and

Service Delivery.
Key Issues

Background — Regeneration Objectives

The objective of the Development Agreement has been to facilitate the
delivery of a much-needed high quality upscale 4* luxury hotel led
regeneration of a council owned under-utilised prime development site. It is
currently under-delivering in terms of revenue and makes a negative
contribution to the street scene.
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2.2

3.2

3.3

Spelthorne has a supply of budget hotels but higher quality alternatives do not
exist to support our internationally renowned business community. Such a
scheme would provide an important strategic asset for the town centre
that would also act as a catalyst for increasing inward investment in the
form of tourism, job creation, significant secondary spend in local
shops, restaurants and leisure/recreational facilities. This is supported by
the BID. Furthermore, this is likely to pump prime confidence amongst
investors and act as a catalyst in bringing forward wider regeneration in
Staines-upon-Thames. This is much needed and would make it a more
attractive destination for businesses looking to expand or relocate into the
borough. It will also help in improving the long-term economic sustainability of
the town which has suffered from under-investment, reduced footfall and
consequently offers limited competition to surrounding higher quality retail
centres.

By partnering with Arora, a specialist hotel developer/investor, the Council
can deliver a mixed-use scheme that will provide these high-quality facilities
that businesses and residents can only access by travelling and spending
outside of the borough. This results in a net outflow of funds that would
ordinarily be captured by local businesses thereby creating local jobs and
more widely distributing prosperity across the borough. Creating a diverse
local economy is a cornerstone of the infrastructure that local authorities such
as Spelthorne need to be prioritising in order for the borough to improve its
economic competitiveness and remain sustainable in the long term.

History Of The Development Agreement & Progress To Date

From June 2019 to April 2020, the Council undertook a Public Contracts
Regulations compliant Competitive Dialogue tender process. Bids were
evaluated in March 2020 and Officers recommended the appointment of
Arora’s bid as being the most economically advantageous tender. This was
unanimously supported by Cabinet on 8 April 2020 and a binding
Development Agreement was entered in on 30 April 2020.

The scheme that was unanimously approved by Cabinet comprised 342 hotel
beds, 26 aparthotel units, spa, wellbeing centre, restaurant, conference,
banqueting facilities and 214 residential apartments. This scheme comprises
buildings up to 12 storeys and a total area of 637,837 square feet.

When the Development Agreement was entered in April 2020, the full
ramifications and longer-term impacts of the pandemic were not yet apparent.
With hindsight, the uncertainty and staffing impact of Covid-19 infections on
the Arora team (and to a smaller extent, on the Council) inevitably led to
slippage in the design and planning timetable. Due to these unforeseeable
delays, Arora’s contract was extended in January 2021 from April 22 to 1
August 22. However, in late Spring 2021, it became apparent that there was
emerging local opposition to their proposals based on height and it later
transpired that this was also being supported by local politicians. Therefore,
after further consultation with the LPA, Arora took the decision in Autumn
2021 to enquire whether the Prohibited Variation clause in the DA could be
varied in order to reduce the bulk, massing and room numbers in order to
more closely align with local sentiment and the shift in political opinion.
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3.4

3.5

3.6

3.7

An alternative scheme was presented to Councillors on 9 February 2022
comprising a 205 bed hotel led regeneration scheme with 30 aparthotel units,
6 meeting rooms, restaurants, bars, gym/spa and 235 residential apartments.
The total gross internal area of this scheme is approximately 387,400 square
feet which compares against the original scheme of 638,000sqft. This
represents a substantial 40% reduction in the scale and massing of the
revised scheme and would need full Council approval to vary the
Development Agreement (“DA”) to accommodate this change. Following this
presentation, a formal request was made by Arora on 11 March 2022 for
changes to the Long Stop Planning Date to 31 August 2023 and the
Prohibited Variation to permit the proposed design changes. If this is
approved by Council, then Arora will write off costs associated with the
original scheme and start preparing revised scheme proposals for planning
submission next summer. As stated, Arora has acted in good faith and has
sought to engage with the Council at the earliest opportunity in order to find a
viable solution to address both political and public concerns.

Following unanimous Cabinet support for the original scheme and the
subsequent signing of a legally binding DA, Arora have proceeded in good
faith to invest approximately £1.2m in progressing a compliant design for the
originally approved scheme (see Appendix 2). As it stands, their investment
to date is at risk pending Council approval of their revised proposals.

Arora have also been sensitive to the Moratorium which the Council imposed
preferring to not court controversy by submitting a compliant planning
application during this period. A more commercially motivated developer,
rather than one with an eye on the longer-term relationship would have
progressed this with the objective of taking this to appeal if rejected at local
level. It is very likely this would have been approved given it is similar in scale
to the previously consented Bellway scheme. Also, as the scheme includes
housing, their proposals would have benefited from the “presumption in favour
of sustainable development” given the borough’s inability to meet their own
Housing Delivery Targets. They have also had some engagement with the
Riverside Residents Staines group and are aware of their assertions despite
not having formally presented any plans in the public domain.

Council will also be aware that by Arora delaying their application during the
Moratorium they have incurred significant financial uplifts in build costs
due to market volatility in the same way that the Council’'s own schemes have.
It would not have been a surprise if Arora had decided to either withdraw or
seek to renegotiate the financial terms of the DA given these circumstances.
At present, they are prepared to stand by the terms originally agreed in their
bid.

Variations Requested By Arora
Arora’s correspondence of 11 March 2022 requires the Council to determine:

(@) firstly, whether to agree to a variation in the design of the proposed
building(s), and

(b) Secondly, whether to grant an extension of time to satisfy the Planning
Condition. Members are advised that an extension of time requires an
extension to the Planning Long Stop date by which Arora is required to
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3.8

3.9

3.10

3.11

3.12

3.13

3.14

submit a planning application as well as an extension of the Vacant
Possession Long Stop date by which the Council is required to achieve
vacant possession of the site.

Both of the decisions set out above will result in a variation to the
Development Agreement.

The Planning Longstop date is currently 1 August 2022. Arora are seeking
Council’'s permission for this to be extended to 30 August 2023 in order to
allow them to submit a revised planning application for the 205 bed hotel led
scheme. Our view is that this should be extended to 1 Jan 2024 as the
original request was made in March 2022 and there has been a delay of 4
months in getting this to DSC and then Council.

Approaching the request practically, the variation to the design of the scheme
and the extension of the planning long stop date are one indivisible proposal.
It would make little practical sense to approve one request without the other
being also approved as the proposed amended development cannot be
delivered unless both dates are varied.

The amended scheme proposed by Arora remains consistent with the
minimum requirements of the tender process which concluded in 2020.
However, some aspects of the amended scheme could be regarded as
“Prohibited Variations” under the DA. Members are advised that the DA
includes allowance of variation of terms including the definition of “prohibited
Variation”. Subject to the amended scheme remains consistent with tender
requirements and Public Contract Regulations 2015, the Council is
empowered to approve the proposed amendment and vary the DA to give
effect to its decision. In this instance, a minor variation to the definition of
“Prohibited Variation” is required to enable the amended scheme to proceed.

Officers advise that, with reference to the report by Cushman and Wakefield,
the variations proposed by Arora are unlikely to change the economic balance
between the parties and are thus permissible under procurement legislation.
The variation of the DA as set out above is therefore permitted under the
Public Contract Regulations 2015.

Whilst it remains open to the Council to specify additional/alternative
variations to those proposed by Arora. Members are advised that any such
additional/alternative amendment must be compliant with the requirements of
procurement legislation in order to be tabled to Arora. It remains the position
that any proposal, whether proposed by the Council or Arora — needs to be
consistent with the Public Regulations 2015 in order to be capable of lawful
acceptance.

Members will note that the DA requires the Council to deliver vacant
possession of the site to Arora within timescales that have since passed.
Arora have not raised any challenge to the failure to deliver vacant
possession of the site.

Thames Brewery are due to vacate the former Sea Cadets building on the
main site on 31 July 2022 and Living Guardians remain in situ at Hanover
House. Due process will dictate timescales for delivering vacant possession
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3.15

3.16

3.17

of Hanover House and the main site. Members are therefore advised to
additionally extend the Vacant Possession Long Stop date so that vacant
possession is obtained in due course.

Risk Of Legal Action Against Decision Made

As with any contract there is a real and significant potential for litigation
arising from the variation of the development scheme and/or variation (or
failure to vary) the Development Agreement. All litigation carries likely
substantial costs for both bringing and defending court proceedings. The
losing party inevitably has to pay its own costs, those of the winning party and
in most cases, substantial financial compensation by way of damages.

Whilst the amended scheme was requested on 11 March 2022, the final
details of the amended scheme were confirmed in May 2022. Arora has not
progressed its planning and development work since March 2022 as they
have co-operated with the Council during the Council’s due diligence and
Cushman’s financial review of the amended scheme.

The position now is that there is limited time for Arora to comply with Planning
Long Stop Date. A refusal to extend the Planning Long Stop Date — even if
for a shorter period than that requested — may unfairly prejudice the Scheme
and raise the risk of litigation. The impact of this is an increased likelihood of
litigation that may divert key Council resources away from resident focussed
services.

Options analysis and proposal
Approve Arora Contract Changes (Recommended) -

Arora’s original bid was unanimously supported by Cabinet. Notwithstanding,
the shift in political sentiment towards a smaller scheme, Arora remains
committed to delivering a revised high-quality scheme that reduces the
overall massing by approximately 40% which is a significant change.
Furthermore, they have not sought to change the financial metrics which
make it align with their original bid and importantly compliant with the Public
Contract Regulations. Also, the financial returns to the Council have not
materially changed as a result of the scheme reduction. This is due to the
change in strategy from airport related custom to tourism and local/business
activities where higher rates are attainable.

The partnership with Arora will enable a much-needed high quality 4* upscale
hotel led regeneration to be delivered without the council needing to provide
any additional capital apart from the site. Not only will this help encourage
further third-party regeneration in Staines and the wider borough, it will also
bring greater inward investment and spend which contributes towards making
the town more financially sustainable and more attractive to businesses
looking to relocate. The income returns anticipated from the hotel once
income has stabilised will significantly exceed that currently derived from
Hannover House and the existing car park thereby making greater
contributions to the council’s wider service delivery. The asset value will
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4.2

4.2

4.3

4.4

also be significantly enhanced and significant capital receipts are
forecast from the residential sales.

Reject the Proposed Contract Changes - This goes against the Council’s
own priorities of delivering affordable housing, economic recovery and
protecting service delivery that are supported by all political parties.
Presently, this prime riverside site is failing to deliver a meaningful
income and makes a negligible financial contribution to the wider
service delivery requirements of the Council. With rising costs, this
provides an opportunity for the Council to derive a passive income without
additional investment or borrowing. Rejecting this request without a better
alternative not only frustrates the Council’s ability to derive optimal income
from the site without the need to raise further debt investment, it also opens
the council up to potential legal action.

There is also the inevitable reputational damage to the Council in not
supporting an investor that is willing to respond to changing political and
community sentiment, and in doing so has had to incur delay and increase
their exposure to financial loss.

Apart from the procurement considerations detailed above in this report, the
Council is required at common law to engage with Arora on a fair and
reasonable basis and consider all proposed amendments accordingly.
It is reasonably possible that a summary rejection of the proposed
amendment will result in litigation by Arora which will drain manpower and
resources away from essential services. The financial burden arising from
such litigation may not be consistent with the Council’s Best Value Duties

Do Nothing — Council could decide to do nothing and allow the Development
Agreement to lapse on 1 August 2022. This has many of the same
implications as rejecting Arora’s requests given there is only circa one month
left before the DA expires.

Develop The Site Ourselves —

The site is a prime riverside site and could be developed for housing or a
range of other uses. Developing it for housing would of course help take
pressure off our growing Housing Register, however this does not contribute
to the regeneration of the town centre in the same way as a high quality 4*
hotel led proposition that would attract inward investment, tourism and
increased footfall. This is vital for the long-term economic sustainability of the
town’s retail centre.

If the council were to develop the site, the Council would need to extend its
borrowing to cover the costs of its own development. The Council could
consider building a hotel themselves but in reality it does not have the
expertise or resources available to operate it in the same way as a highly
experienced owner operator such as Arora. Therefore, this option is not
recommended.

Sell The Site -

The council could opt to sell the site. This would deliver a capital receipt
however this would be suppressed in the current market due to increased
construction costs which are reducing the residual value of land. Also, due to
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4.5

4.6

5.1

5.2

5.3

Spelthorne’s failure to deliver Housing Delivery Targets and the level of
refusals, residential developers will factor in appeal costs and delays into bids
which could further reduce values. Selling the site would also go against
the Council’s own objective of delivering more affordable housing for
rent as a private developer would seek market sales to maximise revenue.

The current deal structure with Arora is highly favourable insofar that it is
based on a fixed ground rent and a turnover based rental income. Therefore,
it is not affected by increases in build costs or higher fuel costs and
overheads for the operating hotel asset. The current deal also offers a
percentage of residential sales revenue and would not be adversely impacted
by increased build costs. The current deal structure also does not require
Spelthorne to invest any of their own funds apart from the land.

Retender The Hotel Led Regeneration Proposition — This is not
recommended as most specialist hotel developers are debt led and the
market for funding has become much more cautious towards whom they lend
to and which projects they finance. This would lead to a more limited pool of
parties prepared to compete in a tender process and arguably higher returns
being sought on capital deployed. Therefore, it is unlikely to yield better
financial returns. The impact of higher build costs and greater economic
uncertainty would inevitably be factored into any bids (unlike Arora’s) that
were received. Also, the pandemic has severely impacted the hospitality
sector although it is forecast to fully recover in the next 2 years — another
reason why those lenders and investors are currently seeking higher
risk/reward ratios on their capital.

Further Negotiation - Members may instruct officers to further negotiate
amendments to the Scheme. This will allow the Council and Arora to work
together to address concerns related to the scheme and permit the
development to progress. This option is preferable to rejecting a scheme
because it allows both parties to work collaboratively together to deliver a
development unanimously approved by Cabinet. However, it would need to
comply with the original brief to remain compliant under the Public Contracts
Regulations.

Legal Considerations

The Risks and impacts of the proposed variations and consequential
amendments have been substantially set out and detailed within the report at
paragraph 3.9-3.17. Itis advisable for Members to balance these risks
against the benefits of the Scheme in order to reach a determination that is
compliant with the Council’s Best Value duties.

It is open to Members to accept or reject the amended scheme proposed by
Arora. Members may also determine to take no action. For reasons stated
above in paragraph 4.3, this will be akin to doing nothing.

In the event that Members are minded to accept the proposed variation,
Members are advised that the determination should also include a specific
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5.4

5.5

5.6

6.2

6.3

date for the achievement of the Planning Long Stop and Vacant Possession

requirements.

If the option set out in 4.5 is Members’ preferred course of action, Members
would have to instruct officers on aspects of the proposed amended Scheme

that are:
(&) Accepted; and

(b) Subject to further negotiation and reporting back to the Council; and

(c) If applicable, rejected.

If Members are minded to act in accordance with 4.1 or 4.5 above, it is
recommended that the Planning Long Stop Date and Vacant Possession Date
are extended for a reasonable period of at least 6 months to enable
negotiations to be conducted and concluded without Arora defaulting on its

DA commitments.

With a real and potential costly risk of litigation, in the event that Members are
minded to reject the request submitted by Arora, it is advisable that Members
clearly set out the reasons for rejecting the proposed variation to the scheme.

Financial Implications

The table below compares the range of facilities in the original scheme and
the revised proposal -

PREVIOUS SCHEME REVISED SCHEME

HOTEL RESIDENTIAL HOTEL RESIDENTIAL

» 342 rooms
26 Service Apartments
6 meeting tooms

*  Restaurant
Bar

+  Gym

* Spa

»  CarPark

Approx. GIA = 637,837 sqft (59,257 sqm)

214 residential units

» 205 rooms
30 Apart hotel units
6 meeting rooms

*  Restaurant
Bar

+  Gym

* Spa

*  Carpark

= 235 residential units

Approx. GIA = 387,393 sqft (35,989 sqm)

In terms of financial performance, the table below confirms the metrics that
were agreed as part of the winning bid that are to be applied to the gross
revenue streams arising from the DA compliant scheme and the revised
scheme proposals. Notwithstanding significant increases in build costs,
market uncertainty and operating costs, these percentages of revenue share

have remained the same -

COMMERCIAL OFFER PREVIOUS SCHEME REVISED SCHEME

Fixed Ground Rent

Turnover Ground Rent
(% Revenue)

Residential Contribution

£115,000 per annum
Year 1 = 2.00%
Year 2 & 3 = 3.00%
Year 4 onward = 4.00%

8.00%

£115,000 per annum
Year 1 = 2.00%
Year 2 & 3 =3.00%
Year 4 onward = 4.00%

8.00%

The forecast income and its value for the compliant scheme and the revised

scheme are set out below -
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Income Type Compliant Revised Scheme Notes

Scheme
Minimum Ground | £115,000pa £115,000pa Rises every
Rent (MGR) 5yrs by CPI.
Turnover Ground | £683,000pa £639,000pa Stabilised
Rent (TGR) income at yr4
Total Rents £798,000pa £754,000pa Income at yr4
Income Type Compliant Revised Scheme

Scheme Value Value
MGR Value £4.18m £4.2m Capitalised
(Gross) rent
TGR Value £11.88m £11.1m As above
(Gross)
Total Ground £16.06m £15.3m
Rent Value
(Gross)
Less Top Up (E1.116m) (E1m) Top up rents
Deduction to yr4
Acquisition Costs | (E728,000) (£686,000) Fees @6.8%
Total Net Value | £14.16m £13.6m

6.4  In addition to the above long term income stream, the Council is entitled to
receive 8% of the capital receipts generated from the residential sales. Such
Capital receipts can be used to reduce the need for future borrowing to
support other elements of the Council’s longer term Capital Programme.
Therefore, the table below compares these forecast receipts for the compliant
scheme and the revised scheme —

Residential Compliant Scheme Revised Scheme (235
(214 apartments) apartments)

Size (Area) 199,000sqft 194,267sqft

Sales Rate (psf) £575 per square foot £575 per square foot

% Payable To SBC 8% 8%

Capital Payment To £9.154m £8.94m

SBC

6.5 The table below shows the total forecast value of the ground rents and the
residential sales receipts for each scheme proposal —

Sector Compliant Scheme Revised Scheme

Total Ground Rents £14.16m £13.6m
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6.6

Residential £9.154m £8.94m
Total Value £23.3m £22.5m

Given that Arora have reduced the scale and massing by 40% when
compared to the compliant scheme, this has had a de minimis impact on
the overall forecast financial returns to the council. In the longer term, the
greater number of rooms in the compliant scheme would have benefited from
room rate inflation enabling the percentage of income to the Council to
increase at a greater rate. However, Arora have sought to retain a balance
between reducing the size of the scheme to align with political aspirations,
retaining the high-quality aspects whilst ensuring the financial viability of the
development. Therefore, the revised scheme seems to offer the Council the
reduction in scale being sought without any significant adverse impacts on
their financial returns.

If the Long Stop Date in the Development Agreement is extended to 31
December, then the Council could anticipate receiving revenue from mid-2026
as the construction period is approximately 2 years. It should be noted that if
Council decided not to extend the Development Agreement and retender the
proposition, not only is there likely to be less interest, this would also defer the
point at where the Council starts receiving any income towards 2028.

Other considerations

Regeneration — Staines has suffered from a lack of inward investment and
continues to fall behind competing centres. The quality of shops and the town
centre environment has gradually been declining. New challenges such as
covid, online shopping and the decline in footfall have combined to make the
centre less desirable. Local people will often travel to other centres such as
Kingston, Richmond, Guildford and even Reading seeking a greater
experience and range of good quality shops/restaurants. These towns have
all benefited from investment over the last decade and seen improved public
realm which enhances visitor experience and dwell time.

Also, despite Staines’s close proximity to Heathrow it has failed to attract its
share of airport related business. Whilst having the River Thames running
through it which should be a major attraction/USP, the town only offers lower
guality budget hotel accommodation and lacks the high quality town centre
riverside hotel option which could offer a different experience and compete
with hotels located adjacent the airport. This type of offer would also allow
Staines to build a higher quality “brand” and more strongly capitalise on
its “Upon Thames” relationship. Arora, as a well- established and
experienced airport operator recognises the synergies that their Group can
bring to the local economy.

Whilst the proposed Staines Development Framework is a step in the right
strategic direction, it will only be backed up by investment where development
and improvements can be financially viable and sustainable in the long term.
This will also require council and its leadership to demonstrate it is willing and
able to work constructively with major landowners, investors and developers,
otherwise, like many planning led frameworks, it won’t progress beyond the
drawing board and Staines will further decline. This project provides the
opportunity for the council to demonstrate it's commitment to working
collaboratively with Arora on the regeneration of the Waterfront site.
Furthermore, it will go some way to creating landowner and investor
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7.2

7.3

10.
10.1

confidence in attracting the right investment to regenerate and improve the
borough. Given Arora have gone through an unprecedented period since
signing the Development Agreement and remain committed to the
project, there remains a strong argument for the council to continue
supporting them.

Planning — should Council agree to extend the terms of the Development
Agreement with Arora, the revised scheme proposals for the site will be
subject to them obtaining planning permission. All costs associated with
obtaining such consent will be at Arora’s risk.

Corporate Objectives — the Council’s own priorities of recovery, affordable
housing and service provision have all been compromised as a result of
political directives in how its own development assets are delivered for
providing benefits to the wider community. This includes delays to the
Council’'s own development programme (ie- moratorium) which has resulted
in it incurring increased holding and significant build cost inflation resulting in
poorer financial performance of these assets. Importantly, therse delays have
deferred much needed affordable housing for local people. Furthermore,
many schemes have resulted in dwelling numbers being reduced (despite
LPA support) and the borough failing for several years to meet its own
Housing Delivery Targets. Consequently, our Housing Register has grown
from 1900 applicants to over 3400 in the last 2 years. The delivery of
affordable housing for local people is a cornerstone of this Council’s primary
objectives and also provides a long term sustainable revenue stream.
Similarly, not only does the Waterfront scheme offer significant
regeneration benefits, it also provides an important income stream and
capital that contributes to the wider service provision and housing
delivery of the borough.

Equality and Diversity

The development is being undertaken directly by Arora who will have their
own policies in terms of equality and diversity. They will also need to comply
with new Part L Building Regulations that came into force last month which
cover accessibility requirements. There are also Spelthorne’s own planning
requirements.

Sustainability/Climate Change Implications

As a minimum, Arora’s scheme proposals will need to comply with the new
energy efficiency requirements in Part L of the Building Regulations that came
into force in June 2022. This will ensure the scheme minimises its carbon
footprint and adopts current best practice in terms of air tightness and thermal
efficiency. As an owner operator, Arora are incentivised to reduce their own
energy costs particularly in the current volatile fuel markets.

Indicative Timetable for implementation
Development Sub Committee Decision — 26 July 2022.
Council Decision — 1 August 2022.

Contract Amendments — September 2022.
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Design Development (Stages 1&2) — October 2022 -February 2023
Public Consultation(s) — Late Q1-Q2/2023.

Planning Submission — July 2023.

Planning Consent — November 2023.

Start on Site — Q2/2024

Background papers: There are none.

Appendices:

Appendix 1 — Arora Extension Of Time/Prohibited Variation Request — March
2021.

Appendix 2 — Cushmans Market Report June 2022 (Includes Early Feasibility
Stage Artists Impressions at Appendix 6 -from page 45).
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Forecast Income For Revised Scheme Proposals (Original Scheme Income) —

(Revised as per Appendix 1 to CW report, except years moved on by one)

2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 Notes
A) Minimum Fixed £115,000 | £115,000 | £115,000 £115,000 | £115,000 | £126,969 | £126,969 | £126,969 | £126,969 | £126,969 Same for
Ground Rent PA original
scheme
B) Turnover Rent £135,308 | £351,562 | £417,151 £638,721 | £653,795 | £657,202 | £672,885 | £688,882 | £705,199 | £719,303
(£101,763) | (£348,009) | (£432,459) | (£682,824) | (£700,400) | (£750,476) | (£776,799) | (£803,912) | (£813,839) | (£830,116)
% of Turnover 2% 3% 3% 4% 4% 4% 4% 4% 4% 4%
C (A + B above) Total Rent | £250,308 £466,562 £532,151 £753,721 £768,795 £784,171 £799,854 £815,852 £832,169 £846,272
Receivable (£216,763) | (£463,009) | (£547,459) | (£797,824) | (£815,400) | (£877,445) | (£903,768) | (£930,881) | (£958,808) | (£1,084,054)
C) Assumed 8% £8,940,000 New
share of receipts Schemes
(£575 psf) of currently
residential sales - +£600ps
Y revised fso
g potential
@ for
N higher
w receipt.
Assumed 8% share of £9,154,000
receipts (£575 psf)of
residential sales -original
Combined Revenue and £250,308 | £466,562 | £9,472,151 | £753,721 | £768,795 | £784,171 | £799,854 | £815,852 | £832,169 | £846272 Total 10
Capital income for SBC yr
receipts
£15.79m

Notes: Above assumes annual inflation of 2% driving up turnover rent annually and Ground Rent upwardly increased every five years by inflation as measured by CPI
(which has a cap and collar of 0-4%). For this purpose, 2% mid-point has been assumed).

Assumes that we receive the share of capital receipt for residential sales as a bullet payment at the beginning of year 3.

Forecast Value of Capitalised Rental Income Stream From Revised Scheme —




g abed

Income Type/Capitalisation
Rate

Revised Scheme Value

Original Compliant Scheme

Notes

A). Capitalised Value of Fixed | £4.181m £4.181m Value of right to received fixed income for 250

Income @2.75% years.

B). Capitalised Value of £11.108m £11.88m As above

Turnover Rent @ 5.75%

Gross Capitalised Value of £15.29m £16.06m

A+B above

Less Top Up Deduction £1.01m £1.116m Cover the 1% 4 yrs of turnover income shortfall
up to stabilisation in Year 5.

Less Acquisition Costs £686,531 £728,000 Assumes standard costs of 6.8%

Net Value £13.6m £14.16m




SPELTHORNE

Development Sub-Committee BOROUGH COUNCIL

Decisions taken at the meeting held on Tuesday, 26 July 2022.
Meeting Time:
7.00 pm

Meeting Venue:
Council Chamber, Council Offices, Knowle Green, Staines-upon-Thames TW18 1XB

PRESENT:

1. ELECTION OF CHAIR
The Committee resolved that Councillor Noble be elected Chair for this meeting.

4. WATERFRONT DEVELOPMENT

The Committee resolved to refer the decision for the Waterfront Development to Council in
accordance with Standing Order 32.4, referral to parent body.
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SPELTHORNE

BOROUGH COUNCIL

Consultation on Emerging Planning Proposals

1.0 Introduction

The planning process for Borough Councillors and the local community will be
enhanced if they are consulted about emerging proposals for complex major
development or other sensitive ones at an early stage.

As with any other discussion in a forum involving officers, the community,
developers and councillors, Planning Committee Members should be careful about
saying any matter which could be perceived as showing they had taken a fixed
position on the proposals (or any aspect of them) or could be taken as an indication
of bias, known as predetermination or bias. Planning Officers will, of course, make
their professional recommendations to the Planning Committee in the usual fashion
in due course. Separate discussions may be held between developers and other
teams within the council where relevant to their area of responsibility.

2.0 Primary Purpose of Community Consultations and Briefings

The National Planning Policy Framework (NPPF 202)1 advises that ‘early
engagement has significant potential to improve the efficiency and effectiveness of
the planning application system for all parties. Good quality preapplication
discussion enables better coordination between public and private resources and
improved outcomes for the community’.

It further advises that Local Planning Authorities ‘should also, where they think this
would be beneficial, encourage any applicants who are not already required to do
so by law to engage with the local community and, where relevant, with statutory
and non-statutory consultees, before submitting their applications’.

Pre-application consultations are a useful and productive part of the evolution of a
proposal that will lead in most cases to an application being considered by the
Planning Committee. They are intended to serve a number of purposes including:

o To provide an improved collaborative way of working

o To assist members and the local community in gaining an initial understanding
of often very complex proposals and their planning implications.
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o To reassure Spelthorne communities that they are being listened to and that
their elected representatives are helping to ensure their views are fed into the
planning process.

o To help demonstrate the Council’s commitment to sustainable “growth” by
providing a forum for members to consider developers’ perspectives and for
developers to understand some of the issues that may be important to
members.

o To give members an involvement in emerging development proposals without

compromising their ultimate role as decision makers by allowing them to
provide their provisional input / steer.

3.0 Community Consultation Process

o This process will normally apply to major applications proposing 50+ dwellings
and/or commercial schemes of 10,000+sgm of commercial floorspace. It will
also relate to major developments which is a sensitive development and will
require consultation by the developer with the local community.

The process will have the following steps:

1. Developers make a request for pre-application advice to the Planning
Development Officers in accordance with the established process set
out on the Council’s website.

2. The case officers will meet with the developers to discuss the
proposals. No more than two meetings will take place before the
developers will be requested by the planning officer discuss their
proposals with the local community.

3. Developers shall arrange a consultation event for their proposals. This
shall be arranged to cover an afternoon/early evening period to enable
the maximum number of people to attend. Consideration shall also be
given by the developer to arrange an evening event. The developer
shall invite the borough ward councillors and local residents and
businesses. Other borough councillors may attend if they wish. The
developer shall send details of the consultation event to the borough
council so that it may be advertised via the Council’s social media
platforms.

4. The developer will provide a summary of the consultation to the
planning case officer and copied to the ward councillors for their
information.

5. The developer should meet again with the planning case officers to set
out changes (if applicable) to their proposals following their
consultation with the community. The planning officers will provide
feedback on the amended scheme.
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6. If the planning officer considers it to be necessary, a further meeting
between the developer and the local community should be arranged in
accordance with the procedures outlined in 3. Above.

7. Following the consultation process outlined above and prior to the
submission of the planning application, the applicant shall undertake a
final public consultation process with the wider community. This shall
be in a public area and include at least one evening and one weekend.

8. During times of restriction, for e.g., an epidemic, consultation shall take
place virtually online.

In addition, formal briefings for the borough councillors will take place. The
guidelines are set out below.

4.0 The role of members at Briefings

All councillors will be invited to Briefings.

Whilst there is no requirement for members to attend any Briefing, their
presence is strongly encouraged and welcomed. The more members give
their views through Briefings, the more “value” is added to the overall process.
This will strengthen the robustness of the decision-making process. However,
non-attendance of Planning Committee members will not prevent their
subsequent participation in deciding an application at a Planning Committee
meeting.

As referenced above, with any discussion in a forum involving officers,
developers and councillors, Planning Committee Members should be careful
about saying things at Briefings which could be perceived as showing they
had taken a fixed position on the proposals (or any aspect of them) or could
be taken as an indication of bias, known as predetermination or bias.

However subject to that constraint, Planning Committee Members (and other
members) should feel free to ask questions to understand and explore the
nature of proposals being considered by the Briefing. Questions primarily
should be factual, but it would be perfectly in order, for example, for a
member to ask whether a particular option or approach had been explored or
why a particular approach had not been explored or whether it could be
explored in the future.

A Planning Committee member commenting (or not commenting) on any
aspect of proposals will not in any way “bind” the member or the Committee
on any subsequent application which the Planning Committee should as
always determine with an open mind based on all the information before them
at that point.
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5.0 Process around the Briefings

The Planning Development Manager will agree with the Chair and/or Vice
Chair of the Planning Committee where it is considered beneficial for Borough
Councillors to receive a briefing due to of the size, impact, complexity or due
to the controversial nature of a proposal.

Briefings may either be given by the applicant or by planning officers.

Briefings involving the applicant will usually only take place prior to
submission of a planning application.

Briefings may take place in person or virtually.

Briefings for each application will normally be expected to last 60 -75 minutes.
The Planning Development Manager or appropriate substitute will introduce
the briefing highlighting its function as a discussion-based member forum to
facilitate members giving non-binding input on proposals at a preliminary

stage.

The applicant will make a presentation (usually up to 20-25 minutes) including
all significant planning issues.

If the applicant is not present, the planning officer will make a presentation
(usually up to 20-25 minutes) covering all significant planning issues.

Following the completion of the presentation, members may comment and
ask guestions to the applicant (if present) and the planning officers.

Planning officers may arrange for officer briefings to take place with the
councillors for complex proposals after the application has been validated.

This Protocol will be reviewed after 12 months.

6.0 Housekeeping

Meetings are to be held in the early evening usually starting at 6pm on dates
to be agreed between the Planning Development Manager and Committee
Services.

Briefings may take place in person at the Council Offices or virtually.
Meetings will usually hear one presentation only.

If the Planning Development Manager is not present, the nominated Planning
Officer will perform the duties.

Agreed by the Policy and Resources Committee 14/03/22
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By virtue of paragraph(s) 5 of Part 1 of Schedule 12A
of the Local Government Act 1972.

Document is Restricted
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Extraordinary Council — 1 August 2022
Waterside Development, Staines

Corrections to Arora letter dated 11 March 2022

Under the section ‘Planning Delays, it states that ‘The Local Planning Authority
Department (the “LPA”) was shut down from March to September 2020 due to the
pandemic and then effectively shut down again between June to September 2021
owing to the CPVID-19 related illness of the relevant Planning Officer dealing with
our case”.

This statement is simply not true. The Planning Development Management Service
was exceptionally busy during the lockdowns. Between 01/03/2020 to 31/08/2020,
the following work was completed by the service:

580 planning applications determined

165 Planning Enforcement cases

139 Planning Enquiries (e.g., advising on proposed developments (some
involving Teams meetings)

17 No of appeals lodged

Set up attended and serviced monthly remote Planning Committee Meetings
(starting on 29/04/20) followed later by in-person meetings

» Set up the whole Planning Development Management service remotely

VV VVYYVY

In addition, some staff did assist with the Covid rotas as requested.

In 2021, there was a period of 5-6 weeks staff Covid sickness from mid-July and it
was also the summer holidays when annual leave was taken. During this period, the
LPA made the decision not to hold any meetings with Arora as all key staff needed to
be available to attend.

The request for pre-application advice was received by the Planning Development
Management Service on 15/09/2020. The Planning Performance Agreement for the
pre-application discussions was not signed by the applicant and planning officer until
30/11/2020.

Planning Development Manager
29/07/2022
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